PUBLIC ART AND PRIVATE DEVELOPMENT
RESOURCE GUIDE

“Arts and culture at this historic juncture
are proving their power as economic and
social catalysts. Through smart
collaborations with other sectors—
government, private business,
foundations—they are creating
opportunities for rejuvenation and
economic development, anchored in and
tailored to diverse communities. The arts
can be a fulcrum for the creative
transformation of American cities.”

Ann Markusen & Anne Gadwa

From Creative Placemaking: a White
Paper for The Mayors’ Institute on City
Design, a leadership initiative of the
National Endowment for the Arts in
partnership with the United States
Conference of Mayors and American
Architectural Foundation.

“The arts are the best insurance policy a
city can take out on itself.”

Woody Dumas, Mayor of Baton Rouge

“You need to commit a city to excellence,
and the arts expose you to that.”

Joseph Riley, Mayor of Charleston

WHY DO CITIES REQUIRE THAT PRIVATE
DEVELOPMENTS INCLUDE PUBLIC ART?

Public art is an integral element in private
development that offers a city or
municipality many possibilities: the
opportunity to make a place exceptional, to
honor local tradition and/or history, to
illuminate the city’s aspirations. Art can
bring its viewers joy, surprise, stimulation,
and reflection in a way that is unique to a
specific place. Notable art projects can put
a city “on the map” in a way that brings
national, and even international attention
to a site. This can make the city a more
competitive location for business and
tourism alike. In addition, public art
supports the local economy through the
processes of design, fabrication, and
installation.

Development is good, but thoughtful
development is even better. Private
development is critical to a city’s growth:
thoughtful development that respects local
history, culture, and customs can be
integrated into the life of the city’s citizens,
as well as its urban landscape in a way that
adds to the city’s cultural, as well as its
economic, life.

Successful public art projects have the
ability to infuse new development with a
strong connection to the community,
giving both residents and visitors a vibrant
sense of place, and helping to both express
and forge local identity.

WHAT IS A WORK OF PUBLIC ART?

City codes typically specify that the public
art project is an original, site-specific work
of art, constructed of durable materials
such as, but not limited to, metal, glass,



stone, light, or mosaic. Pittsburgh’s Office of
Public Art created Add Value Add Art a
guide for its development community which
includes an excellent illustrated listing of
the various types of public art possible.

The most important aspect of a work of
public art is that it is created by a
professional working artist of recognized
achievement in the field of public art. The
artist may work with architects, landscape
architects, engineers, lighting designers
and/or other professionals, but he or she
must be the primary designer of the
project, and must hold the contract with
the developer for the work of art.
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WHAT ARE THE CITY’S REQUIREMENTS FOR
PUBLIC ART PROJECTS?

Understanding the city’s requirements for
public art projects is the critical first step in
any successful project. Nearly 100 cities
and municipalities across the U.S. have a
requirement for public art in private
development, and no two programs are the

same. Therefore, it is important to research
the particular requirements in the
jurisdiction in which your development is
located.

Requirements for public art projects
generally fall into three categories:
Guidelines, Policies, and Ordinances.

Guidelines are typically suggestions
issued by city staff and approved by
elected officials. Guidelines state
desired outcomes concerning new
private developments. Guidelines
may address matters such as FAR
(floor/area ratio), public space
amenities, illumination, the
character of the architecture, and
the inclusion of public art.
Guidelines may be flexible, and they
may not be enforceable. Guidelines
often require discussion with city
representatives to ensure that there
is a clear understanding of what is
expected. There may be some
flexibility regarding the placement of
the art project, the scale of the
work, etc.

Policies are typically more specific;
they are spelled out in municipal
documents, and are sometimes
designed to address a particular
area where several independent
developments are being planned.
They are meant to affect the
character of an existing community,
or create a new area of the city.

Policies express “the way we do
things” within a community. They
are often used to help give cohesion
to a private development area in
which several independent



developments will be affecting the
character of a neighborhood, or in
redevelopment or new
developments in expanding city
boundaries.

Policies are more enforceable than
guidelines, particularly when a
precedent has been set by past
developments. For the developer
they may also allow for some
flexibility.

Ordinances are enforceable laws
passed by elected officials.
Ordinances can be used to define
very specific requirements for public
art projects, such as the artist
selection process; options for the
nature of the project (materials and
methods); maintenance
requirements; and other matters
pertaining to the creation and life of
the public art project.

Building permits are issued only
when compliance with these city
codes is met. Ordinances can be
very definite about matters such as
the look of a building. The benefit of
ordinances is that they are
objective, clear, and enforceable:
the drawback is that they are rigid,
which can discourage innovation
and in some cases may present
obstacles to choosing the best
options for solving problems or
challenges that arise.

Reviewing the existing public art
projects in the city or municipality
may help developers come up with
creative ideas for various
possibilities and opportunities, while

also giving them an overview of the
city’s public art collection. This can
help the developer see how the new
public art project may complement
other works in the city’s collection.

Lisa Scheer
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“Arlington's program is governed by a
Public Art Policy, not ordinance, and public
art on private property is always
negotiated, never required. The strength of
our program is the long cultivated
expectation for public art patronage on the
part of the development community.
Arlington’s program began with
developers wanting to include public art in
their projects and then grew to include an
expectation for including public art in the
County’s own projects.”

Angela Anderson Adams, director,
Arlington Public Art, Arlington, VA



WHAT IS THE CULTURAL LANDSCAPE OF
THIS CITY?

When a developer understands the cultural
landscape of a city or municipality, a more
positive outcome is likely to result, both for
the developer and for members of the
community.

Here are a few good questions to ask:

a. Does the City, Town, or Municipality
have a Cultural Affairs department
or an appointed arts commission, or
an established cultural council?

b. If so, can they be called upon to
assist in the project?

c. Does the department, commission
or council have legal authority?

d. Has the commission or council been
involved in previous public art
projects)?

e. Do the city and /or community host
cultural events?

f.  Who are some of the artists living
and working in this community?

g. Are there any local or regional
organizations that can help foster
connections between local artists
(particularly artists working in public
art), nationally known artists, and
the entities charged with supervising
the installation of public art?

h. Does the city/municipality/area
have a public art or cultural master
plan?

HOW CAN | DO THE RIGHT THING FOR MY
PROJECT AND FOR THE CITY?”

The developer has a vision for what his or
her development will be. For its part, the
city may have public art policies that
support its vision for future growth, with
hopes of gaining visibility in a national and
international market, and a global world.
By deciding to develop a project within a
particular city, the developer accepts
responsibility for being an active and
informed citizen of that community even if
he or she does not live there.

Investing in public art may offer benefits in
the form of opportunities for trade-offs
regarding, for example, flexibility in FAR
requirements, expedited permitting,
additional building height or massing
options, and a range of other possibilities.

There are many other benefits for
developers to realize in creating public art,
including gaining visibility, making their
properties more attractive and valuable to
both business and residential markets, and
promoting good relationships within the
community.
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“Don’t just pay for art because it is
required. Work hard to get the best
possible solution for the site and project.
The end result of this should be something
you will enjoy seeing every time you visit
the project. If you are not proud of the
art, it is just an expense.”

David Jury, Vice President, Support
Services & Facilities Development
Palo Alto Medical Foundation, CA

Larry Kirkland
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Sunnyvale Clinic of the Palo Alto Medical
Foundation, Palo Alto, CA

Palo Alto Medical Foundation and Sutter Health
Photographer: Craig Collins

HOW CAN A PUBLIC ART REQUIREMENT
BECOME AN ASSET FOR THE DEVELOPER?

Many developers and owners who were
initially skeptical about the requirements of
public art projects have become
unequivocal in their support for such
projects, and the benefits to their
developments, after participating in the
process.

A public art project that is generated by
thorough discussions first between the
developer and the city staff, and then with
the artist, and one that follows a clear and
transparent process, can often enhance the
vision of the developer, and make the
development both a destination and a local
landmark.

WHY IS IT A GOOD IDEA TO HIRE A PUBLIC
ART CONSULTANT?

Many developers are understandably
unfamiliar with the process of
commissioning and supervising the
construction of a work of public art. An
experienced public art consultant brings a
unique set of skills to oversee the process,
from the initial discussions, to selection of
the artist, to design development, and
throughout the approval process,
fabrication, and installation.

Commissioning an artist to create a work of
public art is different than working with
architects, landscape architects, engineers
and contractors. The public art consultant
can bring an invaluable amount of
professional experience and insight to the
process. The public art consultant is the
owner's (or developer’s) representative in
all phases of the project, ensuring that the
work of public art is achieved within budget



and on schedule, and that it meets the
aesthetic goals of all involved.

A public art consultant has the expertise
needed to work with the developer, the
developer's team, the artists, and city staff
to commission and create a unique, site-
specific public art project for either a public
or private development. The public art
consultant is retained to oversee the
selection of an artist and to ensure that the
finished project is of the quality promised
by the artist and meets the expectations of
the commissioning entity. His or her
experience includes coordinating and
managing a variety of personalities, skills,
interests, and regulations. The specific
experience and expertise of the public art
consultant (which is quite different from
that of a corporate art consultant) can save
the developer considerable time and effort,
and will contribute to the realization of an
exemplary project.

An experienced public art consultant is
invaluable in assuring that communication
among the various participants is clear,
and that all stages of the process are
anticipated and discussed well in advance.
The public art consultant can assist the
client in a range of ways.

For example:

e Recognizing opportunities for public
art within the development, such as
a shade structure, or a seating
element, or the enhancement of a
planned water feature;

e Understanding and coordinating the
municipal approval process;

e Communicating with the city staff to
insure a smooth process from
beginning to completion;

e Soliciting portfolios from a variety of
artists to consider for the project;

e Working closely with the artist to
ensure the highest quality of work;

e Ensuring that deadlines are met;

e Helping to manage budget issues.

In addition, the public art consultant can
ensure that the work is successfully
integrated into the built environment of the
development project, in cooperation with
the developer's design team and
contractors.

For public art projects in private
development, the public art consultant is
paid by the developer, and

the fee is negotiated between the two
parties. It is important to confirm with the
city representatives whether this fee is an
allowable expense within the art budget.
Payment is either based on an hourly fee
with an upper limit, or a set fee based on a
percentage of the overall budget. For
example, an ordinance may limit the
consultant's fee to 5% of the overall art
budget. Of course, fees paid to the public
art consultant must be transparent. An art
consultant’s fee is not a percentage of the
artist’s contract for the commission.

The public art consultant represents the
developer's interests and concerns
throughout the project, including the final
achievement of the best possible public art
project for the owner, the artist, and the
community.



WHAT SPECIALIZED KNOWLEDGE DOES AN
EXPERIENCED PUBLIC ART CONSULTANT
BRING TO THE DEVELOPER'S TEAM?

e Curatorial expertise, knowledge of
art and artists.

e Experience in and understanding of
the building construction process as
it relates to the needs of artwork.

e Experience in timely decision-
making and negotiation skills.

e Adetailed and comprehensive
understanding of the unique
challenges and opportunities in
creating a site-specific work of
public art.

e Experience in dealing with the
dynamics of city politics.

WHAT ARE SOME OF THE KEY QUESTIONS
TO ASK A PUBLIC ART CONSULTANT YOU
ARE CONSIDERING HIRING?

e Do you have experience in
overseeing a range of public art
projects (different budgets,
locations, sites)?

e Can you provide references from
developers or city administrators
with whom you have worked?

¢ What are some of your initial
thoughts about possible ways to
achieve my goals for this project?

The city's Cultural Affairs department, arts
commission or cultural council should be
able to recommend a few qualified public
art consultants.

WHAT MAKES FOR A GOOD PUBLIC ART
PROCESS AND A SUCCESSFUL PROJECT?

A well-considered public art process
includes a thorough, transparent artists'
search and selection process. It is essential
to a good project outcome that this process
is clear, that everyone involved knows the
steps in the process, and that they
understand their roles as participants in the
process. As in construction projects, this is
the critical underlying framework of the
public art project.

Some city ordinances and guidelines specify
that city staff, as well as the developer's
team, must be involved in the selection of
both the site for the work and the project
artist, and may have a clear process in place
for including them. Other cities and
municipalities may have less well-defined
requirements. It is very important that the
developer work closely with the city staff to
become familiar with the process and
understand the requirements.

If the city has not specified the steps in the
public art process, an experienced public
art consultant can be very helpful in
working with the developer and the city to
achieve a positive process and outcome.

The Grove (with wedding party)
Village Square, Claremont, CA
Claremont Redevelopment Authority
Photographer: Lynn Basa



WHO SHOULD THE DEVELOPER INCLUDE
ON HIS ADVISORY TEAM?

It is of crucial importance for the developer
to assemble a team of knowledgeable,
engaged, experienced individuals to
participate in the public art process by
serving as an advisory team. These
individuals may include:

e A public art consultant;

e City officials;

e Arteducator, curator or artist;

e An architect (the project architect,
and/or an architect not directly
involved in the development
project);

e Alandscape architect experienced in
public art,

e Community stakeholders.

While it is understood that the developer
will make final decisions about the public
art project, the input, discussion, and
counsel of the consultant, advisory team
and city staff can be invaluable in creating
a positive outcome. The role of the
advisory team is to help the developer gain
knowledge of and insight into a range of
possibilities in selecting both the public art
site and the artist and defining and
adhering to the goals for the project.

Commissioning a work of public art is a
major decision that will have a long-term
impact on the development, as well as on
the community. Because it is comprised of
various stakeholders and collectively
represents many different expertise, the
advisory team can assist the developer by
making the city approval process more
streamlined, and by providing professional
and community support during the

selection and approval process and
throughout the project's development.

HOW IS THE COST OF THE PUBLIC ART
PROJECT DETERMINED?

Typically, the cost of the public art project is
calculated as a percentage of the hard
construction costs of the development
project. Each city or municipality sets its
own percentage, usually in a range of .5 to
2%. This number represents the total
budget for the public art project, and covers
all costs related to the project, including
artist selection and fees, the artist's
consultants and engineers, fabrication,
shipping and transportation, installation,
and construction costs related to
installation of the public art project. It may
not be inclusive of the public art
consultant’s fees.

It is important to discuss the budget with
city staff, to ensure that all the costs that
are to be included in the budget are
understood and accounted for.

Anne Marie Karlsen

Wheels

Santa Monica Place Mall Parking Garage, CA
The Macerich Company

Photographer: William Short



HOW IS THE BEST AND MOST
APPROPRIATE SITE FOR PUBLIC ART
DETERMINED?

Even if sited on private land, the public art
project will become an important part of
the city's landscape. Depending on the
available siting for the public art project,
city codes often require that the work of art
is visible and/or accessible to the public.

Each development project and site area is
unique, and determining the best location
for the work of public art in a way that also
enhances the development project should
be a part of early discussions.

The developer's concept and goals for the
development project are a critical part of
this discussion. By reviewing the project
site plan, the developer's advisory team,
working with city staff and sometimes the
selected artist as well, may find unique

ways of realizing opportunities that are not

apparent during the initial review.

Sometimes there will be several different
possible sites to consider: in other cases,
one site will be immediately apparent as
the best location. Most experienced artists
will want to be able to contribute to this
discussion. For many artists who do public
works, understanding a site with as much
clarity and perception as architects and
landscape designers is an important part of
their professional expertise. Bringing an
artist onto the development team early in
the design phase allows for his or her vision
to be optimally realized.

HOW IS THE ARTIST SELECTED?

Some locations will suggest a particular
type of public artwork (landscape, lighting,
mosaic, metal, etc.). When this is the case,
the search for an artist or group of artists
experienced in that particular medium
marks the beginning of the search process.

In other projects, there may be various
possibilities for both the site and the type of
work, thereby allowing for a wider range of
potential artistic opportunities.

Richard Deutsch
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There are several ways to seek appropriate,
experienced artists. Public art consultants
have comprehensive knowledge of and
experience with qualified artists. Typically,
the advisory team, as well as the city's arts
commission, cultural council or Cultural
Affairs staff, will have recommendations for
artists to consider. In some cities there is a
pre-qualified pool of artists to be
considered for art commissions, selected by
a jury process. The jury could be the
advisory team or a different group
assembled to select the artist but not guide
the overall project.

One type of selection process, typically
coordinated by the public art consultant,
might include the following steps:

e Request for qualifications (RFQ) is
issued and qualifications from artists
to be considered are collected.

e The developer and the jury review
submitted artists' materials.

e The jury determines a single artist
who is selected after a review of his
or her qualifications and an
interview with the advisory team.
This artist is then paid to develop a
concept, working with the project
design team of architects and
landscape designers. The final
concept is then subject to review
and acceptance by the developer,
the advisory team, and city officials.

e Alternately, a short list of 3-5 artists
are selected. The short-listed artists
are paid to visit the site, meet with
the developer and the advisory
team, and review the site plan and
architectural drawings for the
project. The artists present their
preliminary concepts to the jury and
a single artist is selected to develop

a full concept, working with the
project design team of architects
and landscape designers. The final
concept is then subject to review
and acceptance by the developer,
the advisory team, and city officials.

Larry Kirkland
Around About

Westgate Center, Pasadena, CA
Sares-Regis Group
Photographer: Larry Kirkland

TIPS for HOW CAN DEVELOPERS AND
ARTISTS DO THEIR BEST WORK TOGETHER

e Begin to discuss the project with city
staff and the public art consultant as
early in the process as possible -- the
earlier, the better, to allow for pro-
active planning.

e Articulate the vision for the
development project and express
ideas about how the public art might
be best integrated into the
development project overall.



Clarify the roles of members of the
advisory team. This is particularly
important if the developer has
designated someone on his/her staff
as a key representative and
decision-maker for the public art
project.

Establish a clear and transparent
process and schedule for reviews of
the project. Typically the reviews
are related to stages in the
development review process and
are tied to the payment schedule
outlined in the artist's contract.

TIPS for WHAT SHOULD BE INCLUDED IN
THE ARTIST’S CONTRACT

Detailed scope of work

Clear schedule for performance
Clear payment schedule tied to
performance milestones

Realistic procedures for requesting
and approving changes to the scope
of work

Specifications for site preparation
Parameters for delivery and
approval of the artwork

Reasonable warranties for quality of
work, including requiring the artist
to have agreements with fabricators
reflecting quality of workmanship
Specific requirements for
maintenance and conservation
Language addressing the alteration
or removal of the artwork

The artist is responsible for
execution of all aspects of the public
art project. It is often helpful to
enlist the art consultant to supervise
the artist’s work.

The contract should ideally be
directly between the developer and
the artist (not through a third party,

such as the project architect or
general contractor).

¢ Unlike other building, design, and
construction contracts, the artist's
contract includes the artist's right to
retain intellectual property rights to
his or her ideas, concepts, models,
samples, drawings as well as the
finished work of art.

e Once the art project is complete, the
title of ownership passes to the
developer. The artist or artist's
estate retains the copyright.

Larry Kirkland
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National Gateway at Potomac Yard, Arlington, VA.
The Meridian Group

Photographer: Craig Collins

TIPS for WHAT HAPPENS AFTER THE
ARTWORK IS INSTALLED AND APPROVED

e The finished and installed public art
project is delivered as part of the
developer's agreement with the city.
The project's Certificate of
Occupancy may depend upon the
completion of the art project and its
acceptance by the city.

e As part of the developer's
agreement with the city, the art
project and the entire site must be
maintained by the developer or



building owner in accordance with
guidelines supplied by the artist.

e No alterations, removal, relocation,
or de-acquisition may take place
without the approval of both the
city and the artist.

e Should the property be sold, these
requirements remain in place as part
of the property, and are the
responsibility of the new owner.

e City codes or guidelines may specify
the process to be followed when a
work of art is damaged or removed
due to mitigating factors, as
determined by the city.

Margo Sawyer
Synchronicity Light Receptors
Cltyplace, Dallas, TX

Oak Creek Partners, Ltd.
Photographer: Unknown

FAQ
Is it preferable to hire a local artist?

This often depends upon the scale and
scope of the project. Smaller project
budgets suggest that, to hold down costs,
an artist from the region should be sought.
Larger projects may attract an artist of
greater reputation and expanded vision.
Finding the right artist for a particular

project may mean expanding beyond the
region.

Should the artist be required to use local
fabricators?

Artists create their artworks in many ways:
some in their own studios, and some using
a variety of artisans and fabricators. Artists
often develop strong working relationships
with these fabrication teams. These
specialists are uniquely qualified to help
realize the vision of the artist. A local
fabricator might be suggested to a good
end result, but this decision should be left
up to the artist.

What happens if the developer and the
developer's team are not satisfied with the
artist’s proposals?

A good contract will define the process.
Most often, if the developer or city is not
satisfied with the proposed concept, a frank
discussion among all involved will help
define the problematic issues. The artist is
then offered the opportunity to refine or re-
conceptualize the proposal, possibly for an
additional fee if revisions aren’t addressed
in the contract. If the new concept is still
unacceptable, the developer has the right
to release the artist from the contract and
find another artist.

What are some safeguards for ensuring
that the public art project will stay within
budget and on schedule?

Be very clear what the established budget is
and what it includes (such as artist fee,
concept revisions, delivery and installation).
A clear process within the contract defining
how additional costs are handled is crucial.
Have a thorough understanding of the



artist’s previous projects, the budgets for
them, and whether there were budget
over-runs in the past. Ask for a complete
budget breakdown of all materials, labor,
overhead, crating, shipping, consultant fees,
installation, and artist oversight and fee.
Insist that the artist carry a contingency,
and make sure the developer has a
contingency as well. As with all building
projects, running into the unexpected is to
be expected.

Are artists hard to work with?

Artists ask the reverse: “Are developers
hard to work with?” Artists, like many
others, are creative, visionary, hardworking
and dedicated people. Those who are
involved in creating works in the public
arena understand the complicated
demands of schedules, reviews, and
working with large, complex groups of
people. Prior to hiring an artist, it is
important to talk with those who have
worked with him or her previously. It is also
important to understand that artists are not
like traditional construction workers.
Artists make one-of-a-kind objects, and it
requires great skill and attention to realize
their visions. Establishing an involved and
mutually respectful relationship between
owner and artist is very important.

This document was written by

Susan M. Miller, with contributions by
Arlington Public Art, Virginia (Angela
Anderson Adams, Brooks Barwell and Aliza
Schiff), Janet Hulstrand, Janet Kagan, Larry
Kirkland, Meridith McKinley and Sarah
Conley Odenkirk and Pittsburgh’s Office of
Public Art.
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"The Jay Paul Company developed 1.8
million square feet of Class A office and
R&D space set on 52 acres in Silicon Valley,
working with Sunnyvale's Percent for Art
program. Artist Cliff Garten became part of
our overall development team, and
effectively integrated the publicly-funded
sculpture into our landscape context so
that it leveraged the investment value and
quality of our campus. We think it's been
good for the city's ability to attract high-
quality tenants and the work is beautiful.”
Janette Sammartino, Senior VP & COO,

Jay Paul Company

“Working with private developers is
always positive, because we are able to
show the client how integrated art
increases the value of their property,
brings a higher quality tenant and brings
recognition to the developer for creating a
better public realm in the city where they
are working. It has always been a win win
situation.”

Cliff Garten, Cliff Garten Studio



